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oon after I returned from Toronto, I

met a fellow ATLA member for
lunch. I know her as a products liabili-
ty and personal injury lawyer. She had
spoken previously on these topics at
past ATLA conferences. She could not
attend the annual convention in
Toronto, and we were catching up.

During lunch, she brought up a
business case she took defending an
executive in a shareholder suit based
upon the wrongdoing of another exec-
utive. She wound up winning money
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Chair’s Message

Now is the Time for Business Torts
Elizabeth Ann (Betty) Morgan, Atlanta, Ga.

for her defendant. She enjoyed the case
and was looking to do more of that
kind of work. Seeing an opportunity
for recruiting, I suggested she join the
Business Torts Section.

But she was defending the executive,
she said.

No reason not to join, was my
response. Business Torts lawyers rep-
resent different sides because in busi-
ness cases there are usually plenty of
torts to go around.

This conversation got me thinking
about how we can expand the Business
Torts Section. In Toronto, with tort
reform casting a pall on products, per-

sonal injury, and other traditional
torts, I talked to a lot of lawyers inter-
ested in business torts.

But few of the lawyers I spoke with
are Section members. My challenge to
you is to do what I did. Go to lunch
with a plaintiff’s lawyer you know and
convince him or her to spend $45 to
join the Business Torts Section. That is
not a lot of money for what the Section
has to offer. I guarantee you will bene-
fit as well.

The CLE program in Toronto, mod-
erated by former chair Bruce Simon

continued on Page 2

A Look at the Securities

Arbitration Process

By Thomas R. Ajamie, Houston, Texas and
Debra G. Speyer, Philadelphia, Penn.

hen a customer loses money at a

brokerage firm, the customer is
required to submit to binding arbitra-
tion for resolution of the dispute. The
customer’s complaint is heard by an
arbitrator (or panel of arbitrators)
rather than by a judge.

Arbitration is governed by state and
federal law, as well as by the rules of
the arbitration forum itself. Arbitration
in the United States has existed since
1817 for disputes between members of
the New York Stock Exchange and
since 1872 for disputes between cus-
tomers and member firms. However, it

was not until the Supreme Court made
two decisions in the late 1980s that
arbitration became the common means
by which the securities industry re-
solved its disputes.’

CHOOSING THE ARBITRATION
FORUM

Securities arbitration cases are gener-
ally administered by two self-regulato-
ry organizations (SROs): the National
Association of Securities Dealers
(NASD) and the New York Stock

continued on Page 3
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Chair’s Message cont. from Page 1

had a dynamite panel on “The Crystal
Ball: Cutting-Edge Business Litigation
for the Future.” See the report in this
newsletter and the papers, which are
available on the Web site.

As we learned, shareholder-related
claims are on the upswing. Many more
business cases are out there waiting to
be uncovered. Recruiting some of our
traditional tort colleagues will lead to
the discovery of new cases of corporate
abuse. Better networks lead to more
and better cases. Employment lawyers
are also likely sources of referrals and
make good associations in cases where
there is corporate corruption.

My goals for the year are to enlarge
the Section’s membership and to help
transition tort lawyers by teaching

them our tools of the trade. To that end,
our program at the annual convention
in Seattle next summer will be themed
“Boot Camp for Business Torts.” The
program, currently being developed,
will cover basics from the ethics rules
for contingency fee business represen-
tation to case selection strategies and
tips for proving elusive lost profits. I
hope you'll plan on joining us.

In the meantime, take a non-Section
member to lunch and persuade them
to join. For each recruit, you and the
recruitee will win not only a potential
new case, but a camera from ATLA —
perfect for taking pictures in Hawaii at
the winter meeting.

Elizabeth A. (Betty) Morgan is chair of the
Business Torts Section.

Contacting ATLA

ATLA General Numbers
800/424-2725 or 202 /965-3500

Membership, ext. 611
E-mail: membership@atlahq.org

Litigation Groups, ext. 306
www.atla.org/litgroups
E-mail: narecita.ibanez@atlahq.org

Sections, ext. 290
www.atla.org/sections
E-mail: sections@atlahq.org

Section itself.

Meetings & Conventions
ext. 613
E-mail: conventions@atlahq.org

ATLA Education
ext. 612 or 800/622-1791
Www.atla.org /education
E-mail: education@atlahq.org

ATLA Exchange
ext. 615 or 800/344-3023
www.exchange.atla.org
E-mail: exchange@atlahgq.org

This Section Newsletter is intended to be a forum of opinion and informa-
tion pertaining to the interest of Section members. Unless specifically stat-
ed otherwise, its contents reflect the views of authors only, and should not
be interpreted as a statement of the position or policies of ATLA or the

Correction:

In the summer 2005 issue, the following endnotes were inad-
vertently omitted from the article “Managing and Financing
Patent Litigation: Opportunities for Trial Attorneys.” The cor-
rected version of the summer 2005 issue is available on the
Section’s Home Page: www.atla.org/sections/businesstorts.
Under “Member Benefits,” click on “Newsletter Archives.”

Notes

1. Freedom Wireless, Inc. v. Boston Communications Group,
Inc. et al, special verdicts dated May 20, 2005 (Civil Action
No. 00-12234-EFH, D. Mass.), reported in Steven Syre,
“Talk About Worst-Case,” Boston Globe, May 24, 2005, at
D1, and Peter J. Howe, “A Make-or-Break Court Case,”
Boston Globe, June 7, 2005, at D1.

2. Eolas Technologies Inc. v. Microsoft Corp. 399 F.3d 1325

(Fed. Cir. 2005); see Reexamination Control No. 90/006,
831.

3. Mark Heinzl, “Blackberry Maker Agrees To Settle Patent
Dispute,” Wall Street Journal, March 17,2005, at Sec. B; see
NTP Inc. v. Research in Motion Ltd., 261 F. Supp. 2d 423
(E.D. Va. 2004).

4. Andrew T. Zidel, “Patent Claim Construction in the Trial
Courts: A Study Showing the Need for Clear Guidance from
the Federal Circuit,” 33 Seton Hall L. Rev. 711 (2003); see
also Cybor Corp. v. FAS Technologies, Inc., 138 F.3d 1448,
1476 (Fed. Cir. 1998) (“This reversal rate, hovering near
50%, is the worst possible. Even a rate that was much high-
er would provide greater certainty.”) (Rader, J., dissenting).
5. See 2003 AIPLA Report of Economic Survey, pp. 22, 93-
94 (American Intellectual Property Law Association, 2003).
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Security Arbitration, cont. from Page 1

Exchange (NYSE).? In becoming an SRO
member, a brokerage
firm must agree to be
bound by the SRO’s
rules when a dispute
arises.

Both the NASD
and NYSE provide
specific procedural
rules on arbitration,
including initial de-
termination of the
claim’s eligibility, time
to answer a statement
of claim, selection of
the arbitrators and
chairperson, discov-
ery, the schedule of
fees, the method used
to maintain the record of proceedings,
and the issuance of awards.

THE ARBITRATION AGREEMENT
AND SECURITIES DISPUTES

The Supreme Court’s decision in
Shearson/American  Express, Inc. wv.
McMahon held that agreements to arbi-
trate in customer agreements with bro-
kerage firms are valid and enforceable
in accordance with the Federal Arbi-
tration Act. As a result, the SROs, with
the Securities and Exchange Com-
mission’s approval, adopted rules
regarding arbitration clauses.

The new rules required that (1) an
arbitration clause in a customer agree-
ment must be highlighted; (2) the cus-
tomer agreement must include a state-
ment that it contains an arbitration
clause; and (3) a copy of the agreement
containing the clause must be given to
the customer. Further, the customer
agreement may not include any condi-
tion that limits the SROs’" rules. The
rules also established that a customer
making a securities claim has a right to
be represented by counsel and to hire
experts for the preparation and presen-
tation of his case.

COMMENCING SECURITIES
ARBITRATION

The arbitration starts with the filing of
the customer-claimant’s statement of
claim with the SRO administering the
proceeding. In addition to the state-

Thomas R. Ajamie

ment of claim, the claimant must file a
submission agreement and pay the
SRO’s filing fees. The statement of
claim should be ad-
dressed to the SRO’s
director of arbitra-
tion. It does not
have to be in a par-
ticular format or
length. However, let-
ter format with bold
headings is recom-
mended.

The statement of
claim must (1) iden-
tify the parties and
describe their rela-
tionship; (2) clearly
and chronologically
present the facts of
the claim; (3) identify
exhibits related to the issues of liability,
trading activity, and damages; (4) detail
the claimant’s re-

trators how the broker explained the
investment to the customer, how the
broker concluded that an investment
was appropriate, why the final invest-
ment decision was in the customer’s
hands, and how the customer failed to
mitigate his damages. The respondent
must serve each party, the SRO direc-
tor of arbitration, and the arbitrators
with a copy of its answer and submis-
sion agreement.

The NYSE rules provide three differ-
ent ways to select arbitrators. If both the
claimant and respondent agree, the
NYSE will provide a list of 10 public
arbitrators and five industry arbitra-
tors. The arbitration director serves the
parties with a list of the 15 potential
arbitrators and their profiles. The par-
ties in turn rank the arbitrators in order
of preference. If the NYSE cannot select
a panel from the 15 names, a second list
of arbitrators is delivered to the parties
for consideration. If

quest for damages,
including an expla-
nation of the cus-
tomer’s efforts to
mitigate those dam-
ages, and an explana-
tion of how the dam-
ages were calculated.
After filing the
statement of claim,
the SRO typically
serves the complaint
and accompanying
documents on the
respondent by mail,
including  instruc-
tions on the arbitra-
tion process. In the event that service is
unsuccessful, the SRO may seek assis-
tance from the claimant’s counsel to
complete service on the respondent.
The respondent’s answer must be
filed within the SRO’s prescribed peri-
od. Although the answer does not
have to be in a particular form, a letter
format is often used. The answer
should be written in a chronological,
narrative style, setting forth the
respondent’s defenses and all the facts
related to those defenses.
Additionally, the respondent should
include exhibits documenting the cus-
tomer’s financial condition. The
respondent should explain to the arbi-

Debra G. Speyer

no acceptable arbi-
trators are left on the
second list, the direc-
tor of arbitration will
appoint arbitrators to
serve on the panel.

In another method
of panel selection,
the NYSE and the
parties appoint the
arbitrators. Using the
second method, the
NYSE  pre-screens
and selects potential
arbitrators for con-
flicts and availability.
After the parties ex-
ercise limited peremptory challenges
and unlimited challenges for cause,
they rank the remaining arbitrators in
order of preference. The NYSE then
appoints the arbitrators according to
the mutual preference. The third
method is one in which the director of
arbitration chooses the three arbitrators
and the parties may exercise limited
peremptory challenges and unlimited
challenges for cause.

Under NASD rules, the parties play
a more active role in selecting the arbi-
trators. Under the list selection
method, the parties are provided with

continued on Page 4
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Security Arbitration, cont. from Page 3

lists from the NASD'’s pool of public
and non-public arbitrators. The lists
contain the names and background
information of the arbitrators, and the
cases in which the arbitrators rendered
a decision. The parties use the lists to
rank the arbitrators, and strike those
arbitrators they do not want.

Once the parties rank the potential
arbitrators in order of preference, the
lists are combined. The arbitrator with
the highest ranking is positioned in
first place, and so on. The rankings in
the consolidated list form the basis to
appoint the arbitrators. An arbitrator
may decline to serve under certain cir-
cumstances such as unavailability or
conflict of interest. The director of
arbitration is permitted to appoint one
or more arbitrators to complete the
panel if the number of arbitrators
available under the consolidated list is
insufficient.

DISCOVERY AND HEARING RULES

The time and place of the initial
hearing is determined after the state-
ment of claim and the answer are filed.
If there is an objection to the location,
the policy is to conduct the hearing at
the place where the customer resides.
Arbitration hearings are usually held
in conference rooms at the SRO, or at a
hotel or other conference facilities.

The SRO rules attempt to balance
document production provisions with
the aim of resolving disputes prompt-
ly. The general rules provide that the
parties shall cooperate in the voluntary
exchange of documents, making fail-
ure to produce documents and infor-
mation potentially damaging to an
otherwise strong case. Accordingly,
customers should request account
forms, trading confirmations and
account statements, prospectuses and
research reports, correspondence and
telephone records, broker’s notes,
account analyses, and the broker’s
employment application to look for
prior disciplinary matters relevant to
the issues in arbitration.

Pre-hearing conferences with the
arbitrators are available during secu-
rities arbitration. These conferences
assist with resolution of issues relat-

ing to the exchange of information,
production of documents, identifica-
tion of witnesses, stipulation of factu-
al matters not in dispute, authenticity
of documents, and scheduling of
hearings.

The rules of evidence are not strictly
applied in arbitration. However, these
rules often provide practical guidance
on what evidence is probative. Evidence
is typically introduced through witness
testimony and through documents.
After each claimant’s witness testifies,
the witness is cross-examined by the
respondent’s counsel. Cross-examina-
tion in securities arbitrations is not as
limited as it is in court proceedings.
Thus, the respondent’s counsel may ask
the witness questions about areas or
topics that were not addressed on direct
examination.

Once the witness has been cross-
examined, the arbitrators may ask any
questions of the witness. After the arbi-
trators have examined the witness, the
claimant’s counsel may question the
witness again. The arbitrators will only
allow questions which were raised by
answers on the cross-examination or
by the arbitrators’ questions. When
witnesses are questioned again, re-
cross examination begins, limited to
the arbitrators’ questions.

The examination process is the same
for all witnesses, including the respon-
dent. After witness examinations are
complete, either or both parties may
ask the arbitrators for permission to
introduce charts or summaries of the
evidence presented.

THE ARBITRATORS” AWARD

An award has the same force and
effect as a judgment entered in a judicial
proceeding. The award must be in writ-
ing and signed by a majority of the arbi-
trators. It must contain: (1) the names of
the parties and their attorneys; (2) the
date the claim was filed; (3) the date the
award was rendered; (4) a summary of
the nature of the dispute; (5) damages
and/or other relief awarded and
against whom the award is made; (6) a
statement of any other matters decided;
and (7) the names and signatures of the
arbitrators.

After the award is served by mail
on the parties, the award is considered

final and binding. If a broker or firm
fails to honor an award, it shall be sub-
ject to disciplinary proceedings.
Statutory and judicial grounds to
modify or vacate an award are limited.

Notes

1. Shearson/American Express, Inc. v. McMahon,
482 U.S. 220, 223 (1987); Rodriguez De Quijas v.
Shearson/American Express, Inc.,490 U.S. 477,478
(1989).

2. See www.nasdadr.com or www.nyse.com for more
information about the current rules and procedures of
the NASD and the NYSE. Other useful web sites
related to securities arbitration are www.sec.gov,
www.westgroup.com, and www.lexis-nexis.com, par-
ticularly for legal research on laws, litigation releases
and decisions, public statements and opinions. For
more information on securities, companies and bro-
kerage firms, search www.CBS.MarketWatch.com,
www.djinteractive.com or www.sia.com.

Thomas R. Ajamie is a Business Torts
Section member. Ajamie LLP, 711 Louisiana,
Suite 2150 Houston, TX 77002, T: (713) 860-
1600, F: (713) 860-1699, tajamie@ajamie.com.

Debra G. Speyer is a Business Torts Section
member. Law Offices of Debra G. Speyer,
Two Penn Center Plaza, Suite 200,
Philadelphia, PA 19102, T: (215) 238-1980, F:
(215) 238-1383, debra@uwallstreetfraud.com.

Mark Your Calendar
with These Future
ATLA Convention Dates

2006 Winter Convention
February 18 - 22
Sheraton Waikiki Hotel
Honolulu, HI

2006 Annual Convention
July 15 - 19
Washington State Convention Center,
Sheraton Seattle & Westin Seattle
Seattle, WA
You can receive information on
the upcoming convention by
visiting www.atla.org under Con-
ventions, calling the ATLA Fax-
on-Demand at 800-976-2190 or
888-267-0770 and requesting
document #1300, or by calling
the ATLA Registrar at 800-424-
2725, ext. 613.
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Fighting Against Discovery Abuse and Winning

Gregory A. Rutchik, San Francisco, Calif.

My experience has taught me that

effective law and motion prac-
tice, both during and after the discov-
ery period, has determined the success
or failure in copyright and trademark
actions, especially in the case of the
30(b)(6) deposition. The deposition of
an entity, whether it is a public or pri-
vate corporation, a partnership, associ-
ation or governmental agency, is your
best weapon against stonewalling in
written discovery responses, because
you can ask the entity-deponent ques-
tions directly about the elements of its
case. And, as long as the question does
not violate the attorney-client or work-
product privileges, you are entitled to
an answer.

On more than one occasion, when I
have requested the bases of claims
made against my client, the deponent’s
response was, “I don’t know.” Wheth-
er that answer was the result of true
ignorance or coaching by their coun-
sel, “I don’t know” is an unacceptable
response. I was not going to accept
that answer, and neither should you.
When opposing counsel attempts to
thwart a 30(b)(6) deposition of an enti-
ty deponent by designating an “I don’t
know” witness, here are a few impor-
tant strategies to help you win the
fight against discovery abuse.

IT ALL STARTS WITH A NOTICE OF
DEPOSITION

While the rule itself—Fed. R. Civ.
Pro. 30(b)(6)—gives little guidance as
to what should go into the Notice of
deposition, you have the right to
attach a comprehensive list of topics.
The 30(b)(6) deposition permits the
deposing party to name as a deponent,
in either the party notice or in a non-
party subpoena, a corporation, part-
nership, association or governmental
agency, and to describe “with reasonable
particularity the matters on which exami-
nation is requested.”

Meeting and conferring: More often
than not, it is wise to call opposing
counsel to determine availability for
the deposition. (Some Local District

Gregory A. Rutchik

Court Rules may require that you do
s0). It is advisable to fax or e-mail a ten-
tative Notice of Deposition (e.g. near
complete) to opposing counsel with the
final date omitted. Suggest a few dates
in your cover letter or e-mail, and
request a date by which a response
should be received. If they fail to
respond, serve the deposition notice
with a date that is convenient for you.
Often, the location of the deposition
is another fight. Save your ammo. We
recently argued that a defendant who
filed a motion for injunctive relief
should be deposed in the district where
the motion was filed, and not in the out-
of-state principal location of the defen-
dant. Many times, though, it may not be
worth the fight. As you may discover
below, giving in on the location of the
deposition now might provide leverage
later, when it comes time to obtain the
deposition of a non-complying entity
deponent on a motion to compel.
When you serve your Notice of
Deposition, attach a list of topics (the
matters on which examination is
requested). Make sure you list all of the
matters upon which you wish to exam-
ine the deponent. These need only be
limited by general rules of relevance,
which are pretty broad. (See Fed. R. Civ.
Pro. 26(b)(1)"). Completeness and clari-
ty will make the difference between get-
ting what you want and being stymied.
Without a comprehensive list, you
will be unable to box your entity

deponent into an answer. If the exami-
nation goes into a topic that is not list-
ed, the deponent is permitted to
answer in his or her individual capaci-
ty rather than on behalf of the corpora-
tion. After all, the deponent, usually an
officer, director or manager, speaks for
the corporation. If you ask a question
that was not on your list of topics, that
individual might not be prepared to
speak on the corporation’s behalf. It
seems fair.

The bottom line for the deponent is
this: The time to argue about any lack
of clarity or relevance in the deposition
topics is before the deposition. If oppos-
ing counsel waits until the deposition
to make objections on the record about
clarity and whether or not the topics as
stated in the notice are clear or proper,
such objections are futile. The reason is
simple. Unless the case goes to trial,
such an objection will not see the light
of day. If the case stands or falls on a
discovery motion or dispositive
motion, you’ll have to find another
way to win the issue.

So, in order to prevent such ques-
tions from being asked of a 30(b)(6)
designee and such answers from being
made on behalf of the entity, the
deponent must seek a protective order.

HERE COMES A MOTION FOR A
PROTECTIVE ORDER

Once you serve a 30(b)(6) notice of
deposition, smart opposing counsel
will immediately send you a meet-and-
confer letter requesting that you nar-
row your list of topics or even change
the location of the deposition. If you
decline to narrow the list of topics,
unless the deponent files a motion for a
protective order under Fed. R. Civ. Pro.
26(c) or a motion to limit examination
under Fed. R. Civ. Pro. 30(d), the desig-
nated witness is required to answer
questions on the topics as listed on
behalf of the deposed entity.

The motion for the protective order
will rise or fall depending on whether

continued on Page 6
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the moving party can convince the
court that there is no “good cause”
basis for taking the discovery. Without
filing and winning a motion for a pro-
tective order, the deponent had better
be ready for a thorough examination.
Counsel who expect to attend a depo-
sition and object to the topics at that
time are asking for a rude awakening
at best, and sanctions at worst.

DUTY TO DESIGNATE AND PREPARE
THE DEPONENT

Although many try to dispute this
obligation, there is no question that
when an entity is identified as a
deponent, as opposed to a particular
individual, the entity must designate
one or more individuals as the most
knowledgeable. It must also prepare
the designee(s) to testify on all topics
listed in the notice of deposition.” It is
not enough that the designee be pre-
pared to testify to the extent of his or
her personal knowledge.

According to Fed. R. Civ. Pro.
30(b)(6), upon receipt of a Notice of
Deposition, the corporation, agency, or
governmental organization is obligated
to select and produce officers, directors,
or any other person with knowledge to
testify with particularity on the matters
specified. Once the corporation or asso-
ciation designates a person to testify on
its behalf, the corporation appears vic-
ariously through that person.’

The designation is an affirmative act,
and the deposing party should demand
that the designation of witnesses to tes-
tify on particular topics be made in writ-
ing before the actual deposition. It is dif-
ficult to prepare to take a deposition
when you do not know who will show
up and testify on which topics. Make
sure opposing counsel designates the
names, titles, and topics of each witness
before you begin to prepare for the dep-
osition. Otherwise, you'll be blindsided.

Often, corporations designate some-
one other than an officer, director, or
manager. When they do, you should ask
the deponent as part of your opening
questions why he or she was designat-
ed. This is the time to ask the designee
what his or her role is at the company,
what he or she did to prepare, and to

whom he or she spoke in preparation
for deposition. More often than not, you
will be met with objections, but keep
moving. The objections could be some-
thing like “beyond the scope of the
notice,” or “badgering,” but these are
not sustainable objections. The designee
will also often slip and state that he or
she will only testify on all of the topics
“to the best of my knowledge.”

It may require several questions to
get to the basis of the designee’s
knowledge before and after the
designee was asked to serve by the cor-
poration. This may, and often does,
establish that the designee had no per-
sonal knowledge of a topic, but needed
to talk to others to prepare. (Such
designees are sometimes referred to as
“empty vessel” witnesses).

When you ask questions in this vein,
you often uncover that the designee
did not ask the right questions to ade-
quately prepare to testify on the topics
set forth in the Notice of Deposition. If
that is the case, then the corporation
has not designated a knowledgeable
witness. The result may be a “do-over”
of the 30(b)(6) deposition, which could
win your case. After all, what corporate
entity wants to have its deposition
taken twice on the same topics?

This is worth repeating. Not only
does the entity have to designate
knowledgeable witnesses, but they also
have a duty to prepare those witnesses.
If the witness is not knowledgeable, he
or she must become knowledgeable.
Rule 30(b)(6) seeks to “ensure that such
witnesses are adequately prepared to
testify, that is, that each witness has
reviewed all pertinent documents and
is familiar with them.”* Deposing coun-
sel must hold deponents to this duty.

If you are confronted with a witness
who does not know the answer to a
question taken squarely from the topics
contained in the Notice of Deposition,
you should stop the deposition and ask
the deponent, on the record, to immedi-
ately designate a new witness. If the
deponent does not, you should know
that the designation of a witness who
lacks knowledge of the matters speci-
fied in the notice entitles the noticing
party, in most instances, to seek reim-
bursement of expenses incurred in tak-
ing the deposition, including reasonable

attorneys’ fees.” Perhaps more impor-
tantly, it will give the deposing party the
right to compel the deponent to desig-
nate a new witness and take the 30(b)(6)
all over again.

Know the duties incumbent upon the
designating entity®: First, Rule 30(b)(6)
imposes on the deponent the “duty of
being knowledgeable on the subject
matter identified as the area of inquiry.”

Second, the designating party has a
duty to “prepare the witness to testify on
matters not only known by the depon-
ent, but those that should be reasonably
known by the designating party.” This
is because the purpose of a Rule 30(b)(6)
deposition is to get answers on the sub-
ject matter described with “reasonable
particularity” rather than answers “lim-
ited to what the deponent knows.”

Third, the deposed party has a duty
to substitute an appropriate designee
when it becomes apparent that the pre-
vious designee is unable to respond to
certain relevant areas of inquiry.

If you are aware of these duties and
spend some time at the beginning of
the deposition determining whether
the designee has fulfilled them, you
will have obtained pretty good sup-
port that may help you win the fight
against discovery abuse. The fact
remains that most corporations do not
understand these duties and their
counsel fail to educate them. This may
actually work to the deposing party’s
advantage.

I am surprised how often counsel
waits to “work things out” after the
deposition has been taken, or even
after discovery is completed. Fighting
over the relevancy of the topics listed
in a Notice of Deposition is often futile.
Counsel for the deponent should pick
his or her fights carefully. If the depos-
ing party knows of the deponent’s
duties to designate and prepare wit-
nesses well and successfully questions
the deponent as to whether these
duties were fulfilled, the deposing
party has the opportunity to learn who
are the most knowledgeable persons,
and on what topics.

If the entity deponent has failed to
meet its obligations, you can still use
the deposition to get as much informa-

continued on Page 8
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Editor’s Message

Business Torts Lawyers Helping People

Colleen Duffy Smith, San Jose, Calif.

K" folks, these are not your

grandpa’s business torts! When
you think of a business torts repre-
sentation, you might automatically
conjure up the potential representa-
tion of some faceless entity client. For
those of you trial lawyers whose pas-
sion is helping people and making a
difference in this world, let me tell
you, business torts practice is where
it is at!

If you were lucky enough to have
attended the ATLA Annual Conven-
tion in Toronto in July, and if you were
luckier still to have participated in the
Business Torts Section presentation,
you certainly would have been struck
by just how meaningful a business

torts practice can be. Kudos to exiting
chair, Bruce L. Simon, who assembled
a terrific program.

Where else can you get the opportu-
nity to hear and interact in one fell
swoop with presenters such as the
Hon. Bill Lockyer, California Attorney
General; the Hon. Susan Illston, U.S.
District Court Judge of Northern
District of California; and Michael Shea
of the ACORN Housing Corporation?

The panel taught us about a wide
variety of practice topics, such as:
predatory lending, securities fraud,
energy and utility litigation, drug com-
pany misconduct, antitrust, fair tax
fees, living wage, better schools,
affordable housing, community rein-

vestment, health care, and class action
practice in the aftermath of the Class
Action Fairness Act of 2005.

What struck me most about the pre-
sentations was the common theme
running throughout—advocating peo-
ple over profits and enforcing corpo-
rate responsibility. We hope that you
not only become active in the Section
so that you can enhance your business
torts acumen, but also so that you can
participate in the excellent opportuni-
ties that a business torts practice has to
offer.

Colleen Duffy Smith is a co-editor of the
Business Torts Section Newsletter.
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Fighting Against, cont. from Page 6 this, you'll have the court on your side.

tion as you can from the current Notes

designee, and then file a motion to

compe] a further 30(b)(6) deposition. 1. Fed. R. Civ. Pro. 26(b)(1) states: “parties may
DiSCOVGI‘y motions to compel further obtain discovery regarding any matter, not privi-

. leged, which is relevant to the subject matter
30(b)(6) testlmony are often worth involved in the pending action.”

bringing, especially when there has 2. vs.v. 7uyior, 166 ERD. 196,201 (M.D.NC
been blatant discovery abuse elsewhere ~ 1996)

in the case. Each motion is an opportu- ?9955’ v. Taylor, 166 FR.D. 356, 361 (E.D. N.C.
nity to argue your case and educate the 4 "1, . san Francisco. 196 FR.D. 362, 2000
court. When you can show the court Us. Dist. Lexis 13013

that the other side flaunts its discovery 5. See Fed.R.Civ. Pro. 26(g) and Schwarzer,

obligations and the record supports Tashima & Wagstaffe, Federal Civil Procedure

Before Trial. The Rutter Group, §11:1414.1.

6. What follows, under the district court’s opinion in
Alexander v. Federal Bureau of Investigation, 186
FR.D. 137, 141 (D. D.C. 1998), is a list of the sev-
eral affirmative obligations and duties that have been
consistently recognized in every court opinion in

connection with a Rule 30(b)(6) deposition notice.

Gregory A. Rutchik is a Business Torts
Section member. Founding member, The
Arts and Technology Group, 465 California
Street, Suite 300, San Francisco, CA 94104,
T: 415.399.9440, F: 415.399.9444, gregory@
rutchik.com, www.theartsandtechnology
group.com.
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